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1. The "no taxation without representation” principle in local
government

In Italy “no taxation without representation” is a key principle laid down by
Art. 23 of the Constitution. The principle of legitimacy contained in the
constitutional norm implies that taxation is a matter for the government and
Parliament, representing the electorate, including minority groups, and
responsible for public policy®. Political processes are intended to result in the
implementation of taxation policies and public expenditure based on social
consensus. This consensus is necessary for a tax system to operate
properly, through a system of representation and influence over public
policy®.

The development of the Italian system, as in other countries, has resulted in
a decentralized model of public management, based on the view that “fiscal
federalism” increases public accountability: the relationship between public
policy, tax revenues and local representation should enable citizens to be
well informed and have an influence over public policy, through their
representatives. Decentralization is intended to ensure greater
administrative efficiency and coherence in public policy; however, there is a
risk that public borrowing for public goods and services, with a view to
obtaining political consensus, without an awareness of the need for

adequate revenues, can lead to irresponsible spending on the part of
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decision-makers®. Administrative efficiency can be achieved by reinforcing
the link between tax revenues and the provision of public goods and
services. At the local government level this relationship between the tax
revenues and the services rendered by the local authority takes on a
specific meaning: taxpayers providing the revenues necessary for funding
public goods and services in a given territory can directly use public services
in that territory® and they can form an opinion about the quality of the
services rendered. In this way, the principle of “no taxation without
representation” can be implemented. The dynamics at local level are
qualitatively similar to the national level but because of the limited range of
action, taxpayers can directly benefit from and evaluate the public services

provided by local government.

2. Weaknesses in the fiscal system of Italian local government
However, the management of municipalities risks violating the “no taxation
without representation” principle. In particular, the Italian norms give rise to
a contradiction between different levels of government. The 2001 reform of
the Italian Constitution decentralized administrative authority and functions
to the local authorities, and it is widely recognized that administrative
powers reflect political representation. The reform introduced the principle
of the equivalence of local government to other public bodies in the
Republic, stating that “Municipalities, provinces, greater municipal areas and
regions have financial autonomy in terms of revenue and expenditure” .
However, with regard to the principle of autonomy of revenue and
expenditure for local government, it is possible to identify some
contradictory elements. Above all, there is an intrinsic difference in

constitutional powers: pursuant to Art. 117 of the Constitution, only the
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State and the Regions can legislate, whereas municipalities simply establish
certain characteristics of the taxes to be paid®. Furthermore, the regional
legislator has the power to implement local autonomy through the
imposition of new taxes, but the range of action continues to be severely
restricted since almost all legislative prerogatives for the application of the
taxes pertain to the State’. This shows that, in relation to the federal
system envisaged by the 2001 reform of the Italian Constitution, there is an
inconsistency between the tax-raising powers initially envisaged for local
government and their real power to raise taxes. As a result contradictions

between different levels of government are evident.

3. Obstacles associated with the European Union

The European Union also has a powerful influence. The European Union
does not intervene directly in the policies of the Member States concerning
their domestic organization. However, the need to respect European
obligations on the part of the State and the Regions in their legislative
activity and to take account of the rulings of the Court of Justice of the
European Union (CJEU) tend to circumscribe moves by the Member States
towards federal or autonomous structures.

It can be argued that the European legal system has diminished legislative
autonomy at regional level’®. The financial autonomy of local government
originates from this level, especially since the 2001 reform, by which
European provisions became directly applicable at the regional level,
regardless of any mediation on the part of the state'’.

In addition, some rulings of the Court of Justice of the European Union have

resulted in certain local taxes being deemed to be incompatible with
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European Union law as they violated certain fundamental principles, such as
the free movement of goods between Member States, freedom of
establishment, the prohibition on State aid and the prohibition on taxes
having the equivalent effect to customs duties. Some examples are: C-
17/00, C-72/03, C-173/05, C-88/03 and C-169/08. A restrictive
interpretation of these rulings tends to work against the move towards fiscal
federalism. While, on the one hand, the European Union does not have
direct powers over Member States with regard to their domestic
organization, on the other hand, European case-law has a de facto impact

on measures aiming to promote decentralization.

4. The crisis of representation in the local tax system

In decentralized systems, financial autonomy is insufficient to ensure good
governance: the spending capacity of local government must be
accompanied by a degree of independence in raising taxes in the area
governed by the local authority. In this way a circular relationship between
political, financial and fiscal autonomy develops!?. The power to raise taxes
constitutes the strongest expression of political and administrative
autonomy of the local authorities because they can fund their activities from
taxation®® and, consequently, they can perform the functions implementing
their policies*. Fiscal autonomy, understood as ‘“legislative self-
determination of tax revenue implementing an independent political and
political-administrative orientation”,> should be accompanied by legislative
autonomy, distinct from financial autonomy, that is just the search for

sufficient funding for the needs of the institution. Adequate powers to raise
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taxes imply that local government bodies can pursue their own policies
independently from any state influence. The ability to determine their own
revenue safeguards the local authorities' political independence and the
citizens' participation in a given territory through their chosen
representatives.

As highlighted above, the local authorities' power to levy tax is severely
restricted de facto by domestic factors and European policies. As a result,
local administrators, as the representatives of citizens in a given area, are
not in a position to determine their own tax policies and have to fund local
expenditure by means of revenues determined by other levels of
government, although the Constitution assigns administrative functions to
the institutional levels closest to the citizen. This lack of independence in
legislative activity raises issues with regard to local powers to collect taxes,
and with regard to the financial policies of local authorities. As a result
contradictions can be identified between functions and levels of government
in tax collecting and expenditure on the one hand, and, the
representativeness of local government on the other.

In Italy the contrast between different levels of government and the
influence of European Union Directives and CIJEU case-law gives rise to
tensions between the power to raise taxes and the autonomy of local
government. This tension between the powers of local authorities to raise
taxes and the devolution of administrative authority risks having a major

impact on the policies of the local authorities.
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