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Fundamental rights and tax inspections?

Federico Aquilanti®

1. Introduction: the relevance of fundamental rights in tax
inspections

The question of the relationship between taxation and human rights offers
the opportunity to reflect on the more specific question of the relevance of
fundamental rights in connection with tax inspections. This is an issue that
involves several aspects of the tax system. On the one hand, with regard to
safeguards for the taxpayer, and on the other hand, with regard to their
effectiveness in relation to tax inspections carried out in violation of these
safeguards. Moreover, the Italian law on "access, inspections and
assessments", pursuant to Art. 33, D.P.R. n. 600/1973, does not provide
protection for the taxpayer subject to inspections. For these reasons, it is
necessary to identify the norms providing protection for the taxpayer, and
to ascertain the degree of protection from the power to carry out tax
inspections.

The legal framework seems to lack proper regulation of the protection of the
taxpayer during inspections. It should be noted, however, that there are
certain rules which, in a broad perspective, provide for "protection" of the
taxpayer in relation to certain inspection procedures. At the constitutional
level, mention should be made of Art. 14, that lays down the inviolability of
the domicile®. In this connection, it is permitted to carry out inspections as
laid down by law in accordance with the guarantees safeguarding personal
freedom. However, investigations and inspections for tax purposes are
regulated by specific laws. Tax law is characterized by the absence of

specific guidelines concerning the cases in which an inspection can be
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carried out*. However, these matters are governed by the judicial
authorities as well as the general regime of personal freedom’. At the
legislative level, mention should be made of Art. 12 of the "Taxpayers’
Statute" laying down a clear set of rights and guarantees for the taxpayer.
Moreover, when the inspection is initiated, the taxpayer should be informed
of the reasons for it, and have the chance to make observations during the
inspection, to be carried out within 30 days without prejudice to the powers
of extension in “particular” cases®. As a result, the lack of comprehensive
regulations concerning the protection of taxpayers during tax inspections
does not preclude the recognition of rights and safeguards. In fact, the
constitutional rules and the norms of the Statute, reflecting general
principles of tax law, offer a legal basis for judicial solutions to protect the
taxpayer subject to tax inspections. Mention should be made of the
principle, derived from case law, of the inadmissibility of unlawfully acquired

information.

2. The position of the Italian Supreme Court on the protection of
taxpayers in relation to tax inspections

On a number of occasions the Italian Supreme Court has considered the
issue of the protection of the freedom of domicile of the taxpayer. In
particular, considering that the authorization of the judicial authority
provides a safeguard for the taxpayer, this is seen as a form of procedural
protection’. The Supreme Court, enhancing the protection of fundamental
freedoms, in particular the inviolability of the domicile, considered the
authorization of the judicial authority to be a necessary condition for the
proper exercise of the power to carry out tax inspections. This is significant

for inspections taking place at the private residence of a taxpayer without
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judicial authorization or at the domicile of a taxpayer other than the one
specified in the authorization. In one specific case, the Supreme Court
considered judicial authorization to be essential for the proper exercise of
the power to carry out tax inspections, in other words a procedural
safeguard for taxpayer. This case concerned a tax inspection carried out in
an Italian company, and the access to the company concerned both the
company and the partners. This access is considered illegitimate when
performed in places other than those specified by the judicial authorization,
particularly at the domicile of persons not connected to the company. As a
result, the acquisition of documents at the domicile of a person not
connected to company was found to be illegitimate. Consequently, the
Judge declared the tax inspection to be illegitimate due to the absence of an
authorization by the judicial authority.

In this connection, the Court ruled that a judicial authorization (or warrant)
is required to protect the freedom of domicile, and hence, indirectly, the
freedom of the taxpayer. It is essential for the legitimacy of the tax
inspection and of any documentation acquired. In addition, the Court held
that the principle of the inadmissibility of evidence acquired in an
illegitimate manner is applicable in tax matters, in accordance with the

defence rights laid down in Art. 24 of the Constitution®.

3. The effect of ECHR fundamental rights on tax inspections

First, it should be noted that the applicability of the European Convention on
Human Rights (ECHR) to tax inspections is the result of case law rulings
concerning administrative sanctions, tax incentives, the rights of pre-
emption of the tax authorities, and repayments®. In this connection, the
Ravon ruling recognized, for the first time, the effectiveness of conventional
safeguards in relation to tax inspections!®. As a result, the taxpayer can

enforce the safeguards of the ECHR in relation to any irregularity taking
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place in tax inspections. Moreover, the concept of domicile pursuant to Art.
8 of the ECHR and Art. 7 of the Charter of Fundamental Rights of the
European Union, concerns not only the private home, but also the
registered office of a company or the offices of a professional firm''. As a
result, the tax inspection is legitimate if it is carried out in accordance with
the law and the principle of proportionality. In the case of tax inspections in
a private home, the taxpayer has a fundamental right to refer the matter to
the courts®. Finally, if the inspection has already taken place, the court can
rule on whether the procedure was carried out in a proper manner, and can

prevent or suspend its execution®>.

4. Conclusion

As argued above, the relationship between taxation and fundamental rights
is particularly relevant to tax inspections. Inspections carried out by the tax
authorities are intended to implement the tax regulations and therefore to
ensure the collection of tax revenues. However, this power must be
exercised in accordance with specific procedures: compliance with such
procedures ensures respect for the taxpayer’s rights and safeguards. It
should be noted that the exercise of the powers of tax inspection must not
only comply with the rules laid down by the national law, but also with the
principles and freedoms upheld by the Constitution and the ECHR. At the
same time there is a recognition of the prohibition on the use of evidence
acquired unlawfully. Despite the lack of an express provision laying down
this prohibition, the infringement of a fundamental right results in the
inadmissibility of any evidence produced'*. On the other hand, the provision
of remedies relating to tax inspections carried out in an illegitimate manner
is intended to prevent inspections that are in breach of fundamental rights

from continuing.
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